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A BILL
for

AN ACT FOR THE REGULATI ON OF UNFAI R TERMS
| N CONSUMER CONTRACTS AND RELATED MATTERS

Enacted by the Parlianment of The Bahanas.

Short title 1. (1) This Act may be cited as the Unfair Ternms in
and com Consuner Contracts Act, 2003.
mencenent . (2) This Act shall cone operation into on such

day as the Mnister may, by notice published in the
Gazette, appoint.
| nt er pre- 2. (1) In this Act -
tation. "busi ness” includes a trade or profession and the
activities of any governnent departnent or |ocal
or public authority;

"consuner" means a natural person who, in making a
contract to which this Act applies, is acting for
pur poses which are outside his business;

"court" neans the Suprene Court;

"Mnister" means the Mnister responsible for Consuner
Protection;

“seller” means a person who sells goods and who, in
making a contract to which this Act applies, is
acting for purposes relating to his business;
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"supplier” nmeans a person who supplies goods or services
and who, in making a contract to which this Act
applies, is acting for purposes relating to his
busi ness.

3. (1) Subject to the provisions of the First
Schedul e, this Act applies to any termin a contract concl uded
between a seller or supplier and a consuner where such term
has not been individually negoti at ed.

(2) In so far as it isin plain, intelligible
| anguage, no assessnent shall be made of the fairness of any
termwhich -

(a) defines the main subject matter of the
contract, or

(b) concerns the adequacy of the price or
remuneration, as against the goods or
services sold or supplied.

(3) For the purposes of this Act, a term shal
al ways be regarded as not havi ng been individually negoti ated
where it has been drafted in advance and the consuner has not
been able to influence the substance of the term

(4) Notw thstanding that a specific termor certain
aspects of it in a contract has been individually negoti at ed,
this Act shall apply to the rest of a contract if an overal
assessnment of the contract indicates that it is a pre-
formul at ed standard contract.

(5) It shall be for any seller or supplier who
clainms that a termwas individually negotiated to showthat it
was so negoti at ed.

4. (1) In this Act, subject to subsections (2) and
(3), "unfair term neans any term which contrary to the
requi renent of good faith causes a significant inbalance in
the parties’ rights and obligations under the contract to
the detrinment of the consuner.
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(2) An assessnment of the unfair nature of a term
shall be made taking into account the nature of the goods or
services for which the contract was concluded and referring,
as at the tinme of the conclusion of the contract, to al
circunstances attending the conclusion of the contract and
to all the other terns of the contract or of another
contract on which it is dependent.

(3) In determning whether a termsatisfies the
requi renment of good faith, regard shall be had in
particular to the matters specified in the Second Schedul e.

(4) The Third Schedule contains an indicative
and non-exhaustive list of the ternms which may be regarded
as unfair.

5. (1) An unfair termin a contract concluded with a
consuner by a seller or supplier shall not be binding on the
consuner.

(2) The contract shall <continue to bind the
parties if it is capable of continuing in existence wthout
the unfair term

6. A seller or supplier shall ensure that any
witten termof a contract is expressedin plain, intelligible
| anguage, and if there i s doubt about the neaning of a witten
term the interpretation nost favourable to the consuner shal
prevail .

7. (1) The M nister may consi der any conpl ai nt nmade to
hi mthat any contract termdrawn up for general use is unfair,
unl ess the conpl aint appears to the Mnister to be frivol ous
or vexati ous.

(2) If having considered a conplaint about any
contract termpursuant to paragraph (1) the Mnister considers
that the contract termis unfair he may, if he considers it
appropriate to do so, refer the matter to the Attorney- General
to bring proceedings for an injunction (in which proceedings
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the Attorney-General may also apply for an interlocutory
i njunction) agai nst any person appearing to himto be using or
recomendi ng use of such a termin contracts concluded with
CONSUIErs.

(3) The Mnister my, if he consi ders it
appropriate to do so, have regard to any undertaki ngs given to
hi m by or on behalf of any person as to the continued use of
such a termin contracts concluded wth consuners.

(4) The Mnister shall give reasons for his
decision to apply or not to apply, as the case may be, for an
injunctioninrelation to any conplaint which this Act require
hi mto consi der.

(5 The <court my, on an application by the
Attorney-Ceneral grant an injunction on such ternms as it
thinks fit.

(6) An injunction may relate not only to use of a
particul ar contract termdrawn up for general use but to any
simlar term or a term having like effect, wused or
recommended for use by any party to the proceedi ngs.

(7) The Mnister may arrange for the dissem nation
in such form and manner as he considers appropriate of such
i nformati on and advi ce concerning the operation of this Act as
may appear to himto be expedient to give to the public and to
all persons likely to be affected by this Act.

8. This Act shall apply to contracts entered into
before, on or after this Act cones into operation.

FI RST SCHEDULE (Section 3 (1))
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Contracts and Particular Terns Excl uded

fromthe Scope of this Act

This Act does not apply to -

(a)
(b)
(c)
(d)

(e)

any contract relating to enpl oynment;

any contract relating to succession rights;

any contract relating to rights under famly | aw

any contract relating to the incorporation and

organi sati on of conpani es or partnerships;

any term incorporated in order to conply with or

which reflects -

(1) statutory or regul atory provisions of The
Bahamas; or

(1) t he provi si ons or principl es of
i nternational conventions to which The
Bahamas is party.

SECOND SCHEDULE (Section 4 (3))

Assessment of Good Faith

In making an assessnent of good faith, regard shall be had

in particular to -

(a)

(b)

(c)

(d)

the strength of the bargaining positions of the
parties;

whet her the consuner had an inducenent to agree to
the term

whet her the goods or services were sold or
supplied to the special order of the consuner; and
the extent to which the seller or supplier has
dealt fairly and equitably with the consuner.
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THI RD SCHEDULE (Section 4 (4))

Indicative and Il lustrative List of Terns
whi ch may be Regarded as Unfair

Ternms whi ch have the object or effect of -

(a)

(b)

(c)

(d)

(e)

()

excluding or limting the legal liability of a
seller or supplier in the event of the death of a
consuner or personal injury to the latter resulting
froman act or om ssion of that seller or supplier;
i nappropriately excluding or limting the |egal
rights of the consumer vis-a-vis the seller or
supplier or another party in the event of total or
parti al non-performance or i nadequat e performance by
the seller or supplier of any of the contractua
obligations, including the option of offsetting a
debt owed to the seller or supplier against any
cl ai m whi ch the consuner may have agai nst him
maki ng an agreenent bi ndi ng on the consunmer whereas
provi sion of services by the seller or supplier is
subj ect to a condition whose realisation depends on
his own wi |l al one;

permtting the seller or supplier to retain suns
pai d by the consuner where the | atter decides not to
concl ude or performthe contract, w thout providing
for the consuner to receive conpensation of an
equi val ent anount fromthe seller or supplier where
the latter is the party cancelling the contract;
requiring any consunmer who fails to fulfil his
obligation to pay a disproportionately high sumin
conpensati on;

authorising the seller or supplier to dissolve the
contract on a discretionary basis where the sane
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facility is not granted to the consuner, or
permtting the seller or supplier to retain the
suns paid for services not yet supplied by him
where it is the seller or supplier hinself who
di ssol ves the contract;

(g) enabling the seller or supplier to termnate a
contract of i ndeterm nate duration wi t hout
reasonabl e notice except where there are serious
grounds for doing so;

(h) automatically extending a contract of fixed duration
wher e t he consuner does not i ndi cate ot herw se, when
the deadline fixed for the consuner to express this
desire not to extend the contract is unreasonably
early;

(1) irrevocably binding the consuner toterns with which
he had no real opportunity of becom ng acquai nted
before the conclusion of the contract;

(j) enabling the seller or supplier to alter the terns
of the contract wunilaterally without a valid reason
which is specified in the contract;

(k) enabling t he seller or supplier to alter
unil aterally wi t hout a wvalid reason any
characteristics of the product or service to be
provi ded;

(I') providing for the price of goods to be determ ned at
the time of delivery or allow ng a seller of goods
or supplier of services to increase their price
wi thout in both cases giving the consunmer the
corresponding right to cancel the contract if the
final price is too high in relation to the price
agreed when the contract was concl uded;

(m giving the seller or supplier the right to determ ne
whet her the goods or services supplied are in
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conformty wth the <contract, or giving himthe
exclusive right to interpret any term of the
contract;

(n) limting the seller’s or supplier’s obligation to
respect commtnents undertaken by his agents or
maki ng his comm tnents subject to conpliance with a
particular formality;

(o) obliging the consuner to fulfil all his obligations
where the seller or supplier does not performhis;

(p) giving the seller or supplier the possibility of
transferring his rights and obligations under the
contract, where this may serve to reduce the
guarantees for the consuner, without the latter’s
agreenent ;

(q) excluding or hindering the consuner’s right to take
| egal action or exercise any other |egal renedy,
particularly by requiring the consunmer to take
di sputes exclusively to arbitration not covered by
| egal provisions, unduly restricting the evidence
available to him or inposing on hima burden of
proof which, according to the applicable law, should
lie with another party to the contract.

2. Scope of sub-paragraphs (g), (j) and (l) of paragraph 1.

(a) Sub-paragraph (g) is without hindrance to terns by
whi ch a supplier of financial services reserves the
right to termnate wunilaterally a contract of
i ndeterm nate duration without notice where there is
a valid reason, provided that the supplier is
required to inform the other contracting party
or parties thereof immediately.

(b) Sub-paragraph (j) is wthout hindrance to terns
under which a supplier of financial services
reserves the right to alter the rate of interest
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payabl e by the consuner or due to the latter, or the
anmount of other charges for financial services
w thout notice where there is a valid reason,
provi ded that the supplier isrequired to informthe
other contracting party or parties thereof at the
earliest opportunity and that the latter are free to
di ssolve the contract inmediately.
Sub- paragraph (j) is also wthout hindrance to
ternms under which a seller or supplier reserves the
right to alter wunilaterally the conditions of a
contract of i ndeterm nate duration, providedthat he
is required to informthe consuner with reasonabl e
notice and that the consumer is free to dissolve
the contract.
Sub- paragraphs (g), (j) and (l) do not apply to -
(1) transactions in transferable securities,
financial instruments and other products
or services where the price is linked to
fluctuations in a st ock exchange
guotation or index or a financial market
rate that the seller or supplier does not
control; and
(1i) contracts for the purchase or sale of
foreign currency, traveller’s cheques or
i nternati onal noney orders denom nated in
foreign currency.
Sub- paragraph (1) is wthout hindrance to price
i ndexation cl auses, where | awful, provided that the
method by which prices vary is explicitly
descri bed.
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OBJECTS AND REASONS

This Bill seeks to update the laws relative to
consuner protection in relation to the supply of goods and
services. The Bill takes into account international standards
of fundanental principles for consuner protection existing in
ot her | eadi ng markets.

Clause 1 contains the short title and
comencenent provi sions.

Cl ause 2 defines terns used in the Act.

Cl ause 3 provides the scope of the Act.

Cl ause 4 provides for those terns which may be
regarded as unfair.

Clause 5 addresses the consequences of
inclusion of unfair ternms in a contract.

Clause 6 gives direction on the construction
of witten contracts.

Cl ause 7 makes provision for the procedure to
be foll owed by the M ni ster of Consuner Affairs to prevent the
continued use of unfair terns.

Cl ause 8 applies the provisions of the Bill to
contracts entered into before as well as after the Act cones
into force



